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DR. NIRA SCHWARTZ dba Jaffa Case No. CV 06-04010 DDP (JCx)

OptroniX,
ORDER GRANTING THE MOTION TO
Plaintiff, DISMISS FILED BY DEFENDANTS MIT
LINCOLN LABORATORY, LAWRENCE
V. LIVERMORE NATIONAL LABORATORY,

AND THE AEROSPACE CORPORATION;
ALSO GRANTING THE UNITED STATES’
MOTION TO DISMISS

UNITED STATES OF AMERICA
OFFICE OF THE US ATTORNEY;
MIT LINCOLN LABORATORY:
LAWRENCE LIVERMORE NATIONAL
LABORATORY; AEROSPACE )
CORPORATION,

[Motions filed on September 5,
2006, 'and September 6, 2006,
respectively]

Defendants.

L L R P e

This matter comes before the Court on the government’s motion
to dismisgs for lack of subject matter jurisdiction and on the other
defendants’ motion to dismiss for failure to state a claim. After
reviewing the papers submitted by the parties, the Court grants the
motions.

I.  BACKGROUND'

In the 1990s, Dr. Nira Schwartz worked for a limited time at

TRW, Inc., the subcontractor developing software an Exoatmospheric

Kill Vehicle (“EKV”) for the government’s National Missile Defense

! The Court grants the defendants’' requests for judicial

notice in support of their motions to dismiss.
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Program. After her employment was terminated, she filed a gui tam

[

|
action against TRW, Boeing North American, Inc., and Nichols &

oy

Research Corporation, pursuant to the False Claims Act, 31 U{é.C. 8§
3729 et seq.? In that action, she alleged that the defendants had
committed fraud in the process of choosing contractors to develop
the EXV. She also alleged that TRW had wrohgfully terminated her
employment in violation of whistleblower statutes. In 2001, she
filed a similar suit against Raytheon Company.

The United States initially declined to intervene in either
case, and Dr. Schwartz moved forward with the litigation on her
own. However, the United States eventually moved to intervene in
both cases in order to assert the state secret privilege and to
move to dismiss the FCA claims. The district court granted the
government’s motion to intervene and dismissed both FCA claims.
Dr. Schwartz appealed, and the Ninth Circuit affirmed the
dismissal.

Following dismissal of the gqui tam cause of action, Dr.
Schwartz’s employment case against TRW went to trial. The jury
returned a special verdict in TRW’s favor and judgment was entered
on January 13, 2005. TRW and Dr. Schwartz then stipulated that in
exchange for TRW’'s agreement not to enforce a judgment for costs in
its favor, Dr. Schwartz waived her rights to file post-trial
motions, and waived her right to appeal any order, verdict or

judgment in the case, including the order of dismissal entered on

* The False Claims Act imposes civil liability upon any

person who “knowingly presents, or causes to be presented, to .
the United States . . . a false or fraudulent claim for payment or
approval.” 31 U.S.C. 3729%(a). FCA litigation may be initiated by
private citizens who bring that actions for themselves and the
United States.
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March 26, 2003, granting the government’s motion to dismiss the
false claims allegations against TRW. This stipulation was ég
approved as a court order on February 9, 2005. J
In response to the government’s action in the gui tam cases,
on January 8, 2003, Dr. Schwartz filed a complaint in the Court of
Federal Claims. In her complaint, she alleged that the Department
of Justice (*DOJ”) trial attorney assigned to represent the
Government in the gui tam action entered into, and later brgached,
an oral agreement with Dr. Schwartz to intervene in her gqui tam
action and to pay her to work as an “expert consultant” on the gqui
tam case. On December 29, 2003, the Court of Federal Claims
dismissed portions of the complaint for lack of subject matter
jurisdiction, and dismissed the remainder for failure to state a
claim upon which relief can be granted.

In April 2003, Dr. Schwartz filed suit in the Court of Claims
against the Débartment of Defense, the Department of Justice, and
the Army, alleging, inter alia, that the Government had improperly
had declined to intervene in the TRW action. Judgment in that
action was entered in favor of the United States on February 18,
2004.

In this action, Dr. Schwartz alleges eight causes of action
for: (1) declaratory judgment and injunctive relief; (2) specific
performance; (3} replevin; (4) breach of trust; (5) accounting; (6)
money had and received; (7 conversion and trade secret
misappropriation; and (8) unfair competition. Dr. Schwartz seeks
general and specific damages, disgorgement and restitution, double
damages, preliminary and permanent injunctive relief, and punitive

damages.
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