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UNITED STATES DISTRICT

DR N RA SCHWARTZ dba Jaffa
OptroniX,

Case Na CV 06-04010 DDP {Jcx)

ORDER GRANTI NG THE MOTI ON TO
DISM SS FI LED BY DEFENDANTS M T
LI NCOLN LABORATORY, LAWRENCE

LI VERMORE NATI ONAL LABORATORY,
AND THE AEROSPACE CORPORATI ON,
ALSO GRANTI NG THE UNI TED STATES
MOTI ON TO DI SM SS

EM)II ons filed on Septenber 5,
006, and Septenber 6, 2006,
respecti vel yﬁ)

Plaintiff,

v
UN TED STATES G AMER CA
CFFlI CE G- THE WS ATTCR\EY;
MT LI NOOLN LABCRATCRY,;
LANRENCE LI VERMCRE NATI ONAL
LABCRATCRY; AERCSPACE
QORPCRATI ON

Def endant s.

L T L

This nmatter conmes before the Gourt on the governnent's notion
to dismss for lack of subject nmatter jurisdictionand on the other
defendants' notion to dismss for failure to state a claim After
review ng the papers submtted by the parties, the Court grants the
not i ons.
|.  BACKGROUND*

Inthe 1990s, Dr. Nra Schwartz worked for a limted tine at
TRW Inc., the subcontractor devel opi ng software an Exoat nospheric

Kill Vehicle (*Ekv”) for the governnent's National Mssile Defense

~t The Court grants the defendants' requests for judicial
notice in support of their notions to dismss.
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Program. After her enployment was termnated, she filed a gqui tam
action agai nst TRW Boeing North Amrerican, Inc., and N chol s liJ
Research Corporation, pursuant to the False dains Act, 31 Uzéc §
3729 et _seq.? In that action, she alleged that the defendant ? had
committed fraud in the process of choosing contractors to devel op
the EKV. She also alleged that TRWhad wongful |y termnated her
employment in violation of whistleblower statutes. In 2001, she
filed a simlar suit agai nst Raytheon Conpany.

The Uhited States initially declined to intervene in either
case, and Dr. Schwartz noved forward with the litigation on her
own. However, the Lhited States eventual |y noved to intervene in
both cases in order to assert the state secret privilege and to
move to dismss the FCA clains. The district court granted the
government‘s notion to intervene and di smssed both FCA cl ai ns.

Dr. Schwartz appeal ed, and the Nnth Grcuit affirned the
dismissal.

Fol | owi ng dismssal of the gqui tamcause of action, Dr.
Schwartz’s enpl oynent case agai nst TRVwent to trial. The jury
returned a special verdict in TRW's favor and judgnent was entered
on January 13, 2005. TRWand Dr. Schwartz then stipulated that in
exchange for TRW's agreenent not to enforce a judgnent for costs in
its favor, Dr. Schwartz waived her rights to file post-tri al
motions, and wai ved her right to appeal any order, verdict or

judgnent in the case, including the order of dismssal entered on

* The False Qains Act inposes civil liability upon any

person who "know ngly presents, or causes to be presented, to .
the Lhited States . . . a false or fraudulent claimfor paynent or
approval ." 31 US C 3729(a). FCAlitigation may be initiated by
private citizens who bring that actions for thenselves and the
United States.
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march 26, 2003, granting the governnent's notion to dismss thp

. . . . . . bl
false clains allegations against TRW This stipulation was

approved as a court order on February 9, 2005. Eﬁ

In response to the governnent's action in the qui tan1c;§es,
on January 8, 2003, Dr. Schwartz filed a conplaint in the Gourt of
Federal dains. In her conplaint, she alleged that the Depart nent
of Justice (*DoJ”) trial attorney assigned to represent the
Governnent in the aui tamaction entered into, and | ater breached,
an oral agreenent with Dr. Schwartz to intervene in her qui tam
action and to pay her to work as an "expert consultant” on the gui
tamcase. On Decenber 29, 2003, the Court of Federal d ains
dismissed portions of the conplaint for |ack of subject matter
jurisdiction, and dismssed the renainder for failure to state a
claim upon which relief can be granted.

In April 2003, Dr. Schwartz filed suit in the Gourt of dains
against the Departnent of Defense, the Departnent of Justice, and
the Arny, alleging, inter alia, that the Governnent had i nproperly
had declined to intervene in the TRWaction. Judgnent in that
action was entered in favor of the United States on February 18,
2004.

In this action, Dr. Schwartz all eges ei ght causes of action
for: (1) declaratory judgnent and injunctive relief; (2) specific
performance; (3) replevin;, (4) breach of trust; (s} accounting; (&)
money had and recei ved; (7 conversion and trade secr et
misappropriation; and (8) unfair conpetition. Dr. Schwartz seeks
general and specific damages, disgorgenent and restitution, doubl e
damages, prelimnary and pernmanent injunctive relief, and punitive

damages.
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Although it is not entirely clear fromthe conpl aint, itE;3
appears that Dr. schwartz’s clai ns agai nst Defendants M T Lirff:_:foln
Laboratory, Law ence Livernore National Laboratory, and Aer os:gace
Corporation arise fromtheir involvenent in her first gui tan‘\"lﬁcase
against TRW During that case, the Lhited States assenbl ed a
"Phase he Engi neering Teani ("PCET') to evaluate Dr. Schwartz's
cl ai ns concerning TRW's EKV sof tware, and the defendant conpani es
provi ded personnel for PCET. The plaintiff alleges that PCET wote
"counter-reports" that wongfully used her "intell ectual
property.”?

Smlarly, it appears that Dr. schwartz’s al |l egations agai nst
t he governnent are based upon the governnent's investigation and
litigation of the qui tamaction. Amng other things, Dr. Schwartz
alleges that the Uhited States fraudul ently convened PCET as an
I ndependent eval uator of her clains, declined to intervene in her
gui tamaction based on fal se infornmation provided by PCET and
| ater dismssed the qui tamaction wthout the Attorney CGeneral's
witten consent. (Compl. 9 26, 27, 57, and 64.) Dr. Schwartz
further alleges that the Lhited States fal sely classified her

intell ectual property, discrimnated agai nst her vis a vis PCET,

* The plaintiff defines her intellectual property as follows:
13 reports, conputer diskettes wth her devel oped software
and algorithns, source code and in object code form
ﬁresent ations, viewgraphs, |ectures, technologies, know
ow, trade secrets, Intellectual Property, technol ogies,
Copyrights information, confidential and proprietary
information, test procedures, test results, test
validations, flight tests analysis and validations,
t housands of pages of fine and detailed analysis and
recommendations related to NMD/EKV PCET technol ogi es.
(Compl. § 18.)
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and refused to pay her for intellectual property which she pr cgy,}i ded

Y
to the governnent. (Id. 99 33, 43, 47, 64.)

ey
-
)

O Septenber 5, 2006, Defendants MT Lincol n Laboratory, ,E,
Law ence Livernore National Laboratory, and Aerospace Cor por at‘Ton
filed a notion to dismss for failure to state a clai munder which
relief can be granted.® n Septenber 6, 2006, the governnent filed
a notionto dismss for lack of subject natter jurisdiction
Il. GOVERNMENT'S MOTION TO DI SM SS

A Sovereign | mmnity

No suit or request for relief may be brought against the
United States in any court unless there has been an express wai ver
of sovereign immunity. As a sovereign, the Lhited States and its
agencies nmay not be sued without its consent, and the terns of its
consent define the Qourt's jurisdiction. Uhited States v. Dalm
494 U S. 596, 608 (1990); Glbert, 756 F.2d at 1458. nly Congress
¢ anwai ve the sovereign immnity of the Uhited States by enacting

statutes consenting to suit. See Uhited Sates v. Sherwood, 312

U.S. 584, 587 (1941); Mdwest Gowers Co-op Gorv. V. Kirkeno, 533

F.2d 455, 465 (9th dr. 1976). In determning whether Congress has
waived the immunity of the Uhited States, courts nust construe
sStatutory waivers strictly in favor of the soverei gn and nust not
enlarge the wai ver beyond what the statutory | anguage requires.

See Librarv of Gongress v. Shaw, 478 U. S. 310 (1986).

/17

* The defendants al so noved the Gourt to dismss the
conplaint on the grounds that it violates the "short and plain"
statenent of the clains requirenent of Federal Rule of Qvil
Procedure 8. The Qourt recogni zes that the conplaint coul d
probably be di smssed on those grounds. However, the GCourt will
reviewthe nerits of each claim
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1. Federal Tort d ai ns_Act

£
: : o : L}
The Federal Tort Qains Act is alimted waiver of sovereign

immunity, naking the Federal Governnent liable to the sane exf&iént
as a private party for certain torts of federal enpl oyees act ;]ng
within the scope of their enploynent. Uhited States v. Ol eans,
425 U S. 807, 813 (1976). Prior tofiling a suit in district court
under the FTCA the plaintiff nust first file an admnistrative
claim, and then either the clai mnmust be denied or six nonths nust
ktlapse after filing. 28 US C § 2675(a). The Nnth Qrcuit has
held that this admnistrative claamrequirement is jurisdictional.
Jerves v. lhited States, 966 F.2d 517, 519 (9 th Arr.
1992)(internal citations omtted). Thus, if the plaintiff files
suit in district court wthout having exhausted her admnistrative
remedies, the court |acks subject matter jurisdictionto hear the
claim and the action nust be dismssed. Bradv v. United States,
2411 F.3d 499, 502-03 (9th Gr. 2000).

The Governnent has submtted a decl aration that Schwartz has
not filed an admnistrativeclaim Schwartz has not submtted
evidence that woul d contradict the declaration. Accordingly, the
Court finds that Dr. Schwartz has not exhausted her admnistrative
renedi es and thus her FTCA clai mnust be dismssed for |ack of

subject nmatter jurisdiction.

2. Gontract daim

28 U.S.C § 1491(a) (1) states: "The Uhited States Court of
Federal (ains shall have jurisdiction to render judgment upon any
claim against the Lhited States founded . . . upon any express o

inplied contract with the Lhited States." For clains in excess of

$10,000, this jurisdictionis exclusive. Mirceau v. Bl ackfeet

6
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, 455 F.3d 974, 986 (9th Gr. 2006). Thus, any
express or inplied contract clai mSchwartz has nade agai nst t'}'fe

Uhited States in excess of $10, 000 nust be dismissed.?®

STN

o~
C -

3. Copyright Jaim
28 U.S.C. § 1498(b) states: "Hereafter, whenever the
copyright in any work protected under the copyright | aws of the
Uhited States shall be infringed by the Lhited States . . . the
excl usi ve action which nay be brought for such infringenment shal l

be an action by the copyright owner against the Lhited States in

the Court of Federal Qains . . .” Accordingly, any copyright
clains Schwartz has nmade agai nst the Uhited States nust be
di sm ssed.

B. lcata an | | at er al t I

Aclaimis barred fromre-litigation by res judi cata and
col l ateral estoppel where the prior litigation: (1) involved the
sane parties of their privies; (2) was termnated by a final
judgnent on the nerits; and (3) involved the same clai mor cause of
action as the later suit. Hvdranautics v. Flniec Corp., 204 F.3d
880, 888 (9th Ar. 2002) (internal citations omtted).

Here, Dr. Schwartz seeks the right to reinstate her gqui tam
action for a variety of reasons, including her clains of conflicts
of interest,'fase declination," and dismssal of the gui tam
wi thout the witten consent of the Attorney General, and al | eged
fraudul ent paynent of TRW's attorneys' fees. However, Dr.

Schwartz’s previ ous gui tamaction agai nst TRVWwas resol ved agai nst

* The Gourt notes that Or. Schwartz has not requested a
SEecifi c anount of danages in her conplaint. However, throughout
the conplaint she refers to her "intellectual property,” which she
values at $1.61 mllion.

























