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DR. NIRA SCHWARTZ dba Jaffa 
OptroniX, 

5 

6 

7 

8 

9 

Plaintiff, 

v 
UNITED STATES DISTRICT 

CENTRAL DISTRICT OF 

UNITED STATES OF AMERICA 
OFFICE OF THE US ATTORNEY; 
MIT LINCOLN LABORATORY; 
LAWRENCE LIVERMORE NATIONAL 
LABORATORY; AEROSPACE 
CORPORATION, 

I 

Case NO. CV 06-04010 DDP (JCX) 

ORDER GRANTING THE MOTION TO 
DISMISS FILED BY DEFENDANTS MIT 
LINCOLN LABORATORY, LAWRENCE 
LIVERMORE NATIONAL LABORATORY, 
AND THE AEROSPACE CORPORATION; 
ALSO GRANTING THE UNITED STATES' 
MOTION TO DISMISS 

[Motions filed on September 5, 
2006, and September 6, 2006, 
respectively] 

Defendants. i 
) 

This matter comes before the Court on the government's motion 

22 reviewing the papers submitted by the parties, the Court grants the II 

20 

21 

to dismiss for lack of subject matter jurisdiction and on the other 

defendants' motion to dismiss for failure to state a claim. After 

23 

24 

25 

II The Court grants the defendants1 requests for judicial 
notice in support of their motions to dismiss. 

motions. 

I.  BACKGROUND^ 

In the 1990s, Dr. Nira Schwartz worked for a limited time at 

26 

27 

TRW, Inc., the subcontractor developing software an Exoatmospheric 

Kill Vehicle ("EKV") for the government's National Missile Defense 



'rogram. After her employment was terminated, she filed a aui tam 
ii 2 

&ion against TRW, Boeing North American, Inc., and Nichols 2: 
2: 
.;rT 

Lesearch Corporation, pursuant to the False Claims Act, 3 1  U.6.C. 5 
V )  

,729 et In that action, she alleged that the defendants had 

:ommitted fraud in the process of choosing contractors to develop 

.he EKV. She also alleged that TRW had wrongfully terminated her 

!mployment in violation of whistleblower statutes. In 2001, she 

iiled a similar suit against Raytheon Company. 

The United States initially declined to intervene in either 

:ase, and Dr. ~chwartz moved forward with the litigation on her 

)wn. However, the United States eventually moved to intervene in 

)oth cases in order to assert the state secret privilege and to 

Tove to dismiss the FCA claims. The district court granted the 

jovernment's motion to intervene and dismissed both FCA claims. 

)r. Schwartz appealed, and the Ninth Circuit affirmed the 

iismissal. 

Following dismissal of the m i  tam cause of action, Dr. 

;chwartzfs employment case against TRW went to trial. The jury 

returned a special verdict in TRWts favor and judgment was entered 

In January 13, 2005.  TRW and Dr. Schwartz then stipulated that in 

:xchange for TRW's agreement not to enforce a judgment for costs in 

~ t s  favor, Dr. Schwartz waived her rights to file post-trial 

notions, and waived her right to appeal any order, verdict or 

judgment in the case, including the order of dismissal entered on 

The False Claims Act imposes civil liability upon any 
person who "knowingly presents, or causes to be presented, to . . . 
the United States . . . a false or fraudulent claim for payment or 
approval." 31 U.S.C. 3729(a). FCA litigation may be initiated by 
private citizens who bring that actions for themselves and the 
United States. 



arch 2 6 ,  2003, granting the government's motion to dismiss the 
L.2 
1U 

alse claims allegations against TRW. This stipulation was ;r: 
;6 
(: l 

pproved as a court order on February 9, 2005. I$,, J 
cn 

In response to the government's action in the m i  tam cases, 

n January 8, 2003, Dr. Schwartz filed a complaint in the Court of 

ederal Claims. In her complaint, she alleged that the Department 

f Justice ("DOJ") trial attorney assigned to represent the 

overnment in the aui tam action entered into, and later breached, 

n oral agreement with Dr. Schwartz to intervene in her aui tam 

ction and to pay her to work as an "expert consultant" on the & 

am case. On December 2 9 ,  2003, the Court of Federal Claims 

ismissed portions of the complaint for lack of subject matter 

urisdiction, and dismissed the remainder for failure to state a 

laim upon which relief can be granted. 

In April 2003, Dr. Schwartz filed suit in the Court of Claims 

gainst the Department of Defense, the Department of Justice, and 

he Army, alleging, inter alia, that the Government had improperly 

ad declined to intervene in the TRW action. Judgment in that 

ction was entered in favor of the United States on February 18, 

004. 

In this action, Dr. Schwartz alleges eight causes of action 

or: (1) declaratory judgment and injunctive relief; (2) specific 

~erformance; (3) replevin; (4) breach of trust; ( 5 )  accounting; (6) 

loney had and received; (7 conversion and trade secret 

 isa appropriation; and (8) unfair competition. Dr. Schwartz seeks 

.enera1 and specific damages, disgorgement and restitution, double 

amages, preliminary and permanent injunctive relief, and punitive 

.amages . 



appears that Dr. Schwartzls claims against Defendants MIT ~i$doln .. 
,.r ..- 

1 

Laboratory, Lawrence Livermore National Laboratory, and Aerospace 
1.Q 

Although it is not entirely clear from the complaint, it., 
f.3 
. ,  , 

4 Corporation arise from their involvement in her first i tam case I1 
5 against TRW. During that case, the United States assembled a II 
6 "Phase One Engineering Team" ("POET") to evaluate Dr. Schwartz's I1 
7 claims concerning TRW's EKV software, and the defendant companies II 
8 provided personnel for POET. The plaintiff alleges that POET wrote I1 
9 "counter-reports" that wrongfully used her "intellectual I I  
l1 11 Similarly, it appears that Dr. Schwartzts allegations against 

12 the government are based upon the government's investigation and II 
13 litigation of the m i  tam action. Among other things, Dr. Schwartz I I  
14 alleges that the United States fraudulently convened POET as an I1 
15 independent evaluator of her claims, declined to intervene in her I1 
16 tam action based on false information provided by POET and aui I1 
17 later dismissed the gui tam action without the Attorney General's I1 
18 written consent. (Com~l. q( 26, 27, 57, and 64.) Dr. Schwartz II 
19 further alleges that the United States falsely classified her II 
20 intellectual property, discriminated against her vis a vis POET, II 

The plaintiff defines her intellectual property as follows: 
13 reports, computer diskettes with her developed software 
and algorithms, source code and in object code form, 
presentations, viewgraphs, lectures, technologies, know 
how, trade secrets, Intellectual Property, technologies, 
Copyrights information, confidential and proprietary 
information, test procedures, test results, test 
validations, flight tests analysis and validations, 
thousands of pages of fine and detailed analysis and 
recommendations related to NMD/EKV POET technologies. 

(Compl. 1[ 18.) 



nd refused to pay her for intellectual property which she provided 
i:?i 
ll:.l 

o the government. (= 11 33, 43, 47, 64.) ;1: 
;.:;: 
ti,[ On September 5, 2006, Defendants MIT Lincoln Laboratory,,> 
lii 

awrence Livermore National Laboratory, and Aerospace Corporation 

iled a motion to dismiss for failure to state a claim under which 

elief can be granted.4 On September 6, 2006, the government filed 

motion to dismiss for lack of subject matter jurisdiction 

I. GOVERNMENT'S MOTION TO DISMISS 

A. Sovereiqn Immunity 

No suit or request for relief may be brought against the 

inited States in any court unless there has been an express waiver 

I£ sovereign immunity. As a sovereign, the United States and its 

lgencies may not be sued without its consent, and the terms of its 

:onsent define the Court's jurisdiction. United States v. Dalm, 

:94 U.S. 596, 608 (1990); Gilbert, 756 F.2d at 1458. Only Congress 

:an waive the sovereign immunity of the United States by enacting 

;tatutes consenting to suit. See United States v. Sherwood, 312 

J.S. 584, 587 (1941); Midwest Growers Co-OD Corv. V. Kirkemo, 533 

7.2d 455, 465 (9th Cir. 1976). In determining whether Congress has 

raived the immunity of the United States, courts must construe 

statutory waivers strictly in favor of the sovereign and must not 

mlarge the waiver beyond what the statutory language requires. 

;ee Librarv of Conqress v. Shaw, 478 U.S. 310 (1986). 

' / I  

The defendants also moved the Court to dismiss the 
complaint on the grounds that it violates the "short and plain" 
statement of the claims requirement of Federal Rule of Civil 
Procedure 8. The Court recognizes that the complaint could 
probably be dismissed on those grounds. However, the Court will 
review the merits of each claim. 



1. Federal Tort Claims Act L:> 
UJ, 

The Federal Tort Claims Act is a limited waiver of sovereign 
:s 

.mmunity, making the Federal Government liable to the same extint 
(2.1 

1s a private party for certain torts of federal employees acting 

rithin the scope of their employment. United States v. Orleans, 

r25 U.S. 807, 813 (1976). Prior to filing a suit in district court 

mder the FTCA, the plaintiff must first file an administrative 

:laim, and then either the claim must be denied or six months must 

!lapse after filing. 28 U.S.C. 5 2675(a). The Ninth Circuit has 

ield that this administrative claim requirement is jurisdictional. 

lerves v. United States, 966 F.2d 517, 519 (9 th Cir. 

.992) (internal citations omitted). Thus, if the plaintiff files 

suit in district court without having exhausted her administrative 

remedies, the court lacks subject matter jurisdiction to hear the 

:laim and the action must be dismissed. Bradv v. United States, 

111 F.3d 499, 502-03 (9th Cir. 2000). 

The Government has submitted a declaration that Schwartz has 

lot filed an administrative claim. Schwartz has not submitted 

zvidence that would contradict the declaration. Accordingly, the 

:out finds that Dr. Schwartz has not exhausted her administrative 

remedies and thus her FTCA claim must be dismissed for lack of 

subject matter jurisdiction. 

2. Contract Claim 

28 U.S.C 5 1491(a) (1) states: "The United States Court of 

?ederal Claims shall have jurisdiction to render judgment upon any 

:laim against the United States founded . . . upon any express or 
implied contract with the United States." For claims in excess of 

j10,000, this jurisdiction is exclusive. Marceau v. Blackfeet 



Housins Authority, 455 F.3d 974, 986 (9th Cir. 2006). Thus, any 
I.:, 

express or implied contract claim Schwartz has made against &!e >': 
United States in excess of $10,000 must be dismis~ed.~ 

4 
(. j 
i,: 

3. Cowrisht Claim 

28 U.S.C. 5 1498(b) states: "Hereafter, whenever the 

copyright in any work protected under the copyright laws of the 

United States shall be infringed by the United States . . . the 
exclusive action which may be brought for such infringement shall 

be an action by the copyright owner against the United States in 

the Court of Federal Claims . . ." Accordingly, any copyright 

claims Schwartz has made against the United States must be 

dismissed. 

B. Res Judicata and Collateral Estoppel 

A claim is barred from re-litigation by res judicata and 

collateral estoppel where the prior litigation: (1) involved the 

same parties of their privies; (2) was terminated by a final 

judgment on the merits; and (3) involved the same claim or cause of 

action as the later suit. Hvdranautics v. Filmtec Corv., 204 F.3d 

880, 888 (9th Cir. 2002)(internal citations omitted). 

Here, Dr. Schwartz seeks the right to reinstate her p i  tam 

action for a variety of reasons, including her claims of conflicts 

of interest, 'false declination," and dismissal of the aui tam 

without the written consent of the Attorney General, and alleged 

fraudulent payment of TRW's attorneys' fees. However, Dr. 

Schwartz's previous aui tam action against TRW was resolved against 

The Court notes that Dr. Schwartz has not requested a 
specific amount of damages in her complaint. However, throughout 
the complaint she refers to her "intellectual property," which she 
values at $1.61 million. 
















